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that the breaking the timber could not be prejudicial to the other, because he had no legal right to the materials after they were fixed to the freehold. And because seats in the body of the church are to be disposed by the parson and churchwardens, therefore it was formerly held that a man cannot prescribe for a seat there; and yet he might prescribe for the upper part of a seat there. But now the law is settled as to this matter, viz: that one may prescribe for a seat in the body of the church, setting forth that he is seized of an ancient house, &c. and that he and all those whose estate he hath therein, have, time out of mind used, and had a seat in the body of the church for themselves and their families, as belonging to the said house, and that they repaired the said seat; and the reason why he must allege that he repaired it is, because the freehold being in the parson, there must be some special cause shewed for such a prescription; but as to this matter the court distinguished between an action on the case brought against a disturber and a suggestion for a prohibition ; for in the first case you need not allege that you repair, because the action is brought against a wrong doer: but upon a suggestion for a prohibition it must be alleged that you repair, because otherwise you s~hall not divest the Ordinary of that right which properly belongs to him. Tenants in common cannot make a joint prescription to a seat in a church, but they may prescribe severally; and if they should bring an action ymtlj for a disturbance, and upon the evidence it should appear they are tenants in common, they must be nonsuited, because such evidence will not maintain the title upon which the action is founded, for though it is a possessory action, yet, since that possession must be maintained by a title derived out of a prescription, they must prescribe severally. And in those prescriptions there is not much exactness required: for if an action on the case is brought for disturbing the plaintiff, &c,., it is not sufficient for him to allege, that he is seized in fee of a messuage, &c,, (without saying it is an ancient messuage) and that he and all those whose estate he hath in the said messuage, had (without saying time out of mind) a seat in the church, which they used to repair as often as there was occasion, &c., this is well enough, because the action